NTSB Order No.
EM 152

UNI TED STATES COAST GUARD
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 2nd day of April, 1989
PAUL A. YOST, Commandant, United States Coast Guard,
V.
GECRCE FRANCI S BLAKE, Appell ant.
Docket ME- 135

ORDER DENYI NG MOT| ON

The Commandant has noved to dismss the appeal filed in this
proceedi ng on the ground that appellant did not file his notice of
appeal with the Board within 10 days after service of the
Commandant's decision, as required by section 825.5(a) of the
Board's rules of procedure.! For the reasons discussed bel ow we
wi |l deny the notion.

I n an answer opposing the Commandant's notion, the respondent,
by counsel, asserts that a tinely notice from the Conmmandant's
deci sion, received Decenber 19, 1988, was filed on Decenber 27,
1988, but through inadvertent error it was directed to the
Commandant rather than to the Board.? An anended notice was served

1Section 825.5(a) provides as foll ows:
"8825.5 Notice of Appeal

(a) A party may appeal fromthe Commandant's deci sion
sust ai ning an order of revocation, suspension, or denial of a
license, certificate, docunent, or register in proceedings
described in 8825.1, by filing a notice of appeal wth the Board
wi thin 10 days after service of the Commandant's deci sion upon
the party or his designated attorney. Upon good cause shown, the
time for filing may be extended.”

2Al t hough t he Commandant suggest that the instant appeal
shoul d be dism ssed not only because it was | ate but al so because
t he Commandant was not served with a copy of the notice,
certificates of service filed both wwth the original notice (sent
directly to the Commandant) and an anmended notice (correctly



on January 6, 1989, after the original notice, which easily could
have been, but was not, forwarded to the Board, was returned to
appel l ant's counsel .

We t hink appellant has established good cause for extending
his tinme for filing a notice of appeal through January 6, 1989, the
date the anended notice was filed. Appellant's original notice of
appeal, albeit msdirected, was tinely and, notw thstanding
counsel's m stake, the Conmandant received notice of appellant's
intent to appeal his decision within the tinme frame contenpl ated by
our rules. In addition, given the absence of any advice in the
Commandant's decision either as to the availability or procedure
for attaining further admnistrative review and the I|ack of
information in the Coast Quard' s regul ations (see 46 CFR 85.713(a))
as to where a notice of appeal to the Board should be sent, we are
not persuaded that counsel's msdirection of the original notice
shoul d be deened i nexcusabl e.

ACCORDI NAY, IT IS ORDERED THAT:
1. The Commandant's notion to disnmss i s denied, and

2. The Coast Quard's reply brief shall be due for
filing 30 days after the service date of this order

KCQLSTAD, Acting Chai rman BURNETT, LAUBER, NALL and DI CKI NSON,
Menmbers of the Board, concurred in the above order.

directed to the Board's docket clerk) indicate that copies of
both were mailed to him It does not appear fromthe
certificates, however, that those nmailings bore the correct
routing synmbol for the Commandant. W assune that they would
nevertheless ultimately reach his office.
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